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This case presents for review the decision of the
Court of Appeals regarding the constitutionality of certain

provi sions of the Tennessee Charitable Solicitations Act. The



case, which was initiated by the State as an action for
declaratory and injunctive relief, is before the Court on a
Rule 9 interlocutory appeal fromjudgnents entered on notions
for summary judgnent and dism ssal. See Tenn. R App. P. 9.
The State appeals fromthe decision that certain provisions of
the Act which discrimnate against professional solicitors
violate the equal protection provisions of the federal and
state constitutions, and from the decision that certain
provi sions of the Act which inpose financial obligations on
professional solicitors violate the freedom of speech
provi sions of those constitutions. The defendants appeal from
t he decision that certain provisions of the Act which require
addi tional disclosures by professional solicitors do not
viol ate the freedomof speech or equal protection provisions of

the state and federal constitutions.

The Case

Tennessee's Charitable Solicitation Law was enacted
in 1976, as the Solicitation of Charitable Funds Act.! As
stated in the caption, it was "to regulate solicitation of
funds for charitabl e organi zations, to authorize the Secretary
of State to regulate professional solicitors and charitable
organi zations: [to determ ne] exenpt organi zati ons, [establish]

regi stration procedures, [and prohibit] acts and penalti es.

11976 Tenn. Public Acts, ch. 735.



Provisions of the original Act which prohibited
solicitations by telephone and also those that limted the
pr of essi onal solicitor's fee to 15 percent of gross

contributions were found by this Court in WRG Enter., Inc. v.

Crowell, 758 S.W2d 214 (Tenn. 1988), to be burdens on free
speech prohibited by Article I, Sections 8 and 19 of the
Tennessee Constitution and the First and Fourteenth Anendnents
to the United States Constitution. Follow ng the decision in

VWRG Enterprises and the decision of the United States Suprene

Court in Riley v. National Fed'n of the Blind, 487 U S. 781,

108 S. C. 2667 (1988), the legislature enacted the Charitable
Solicitation Reform Act of 1989, which was codified at Tenn.

Code Ann. §§ 48-3-501 to 48-3-520 (Supp. 1989).°2

The Act provides that "professional solicitors" as
defined by Section 48-3-501(5) are required to conply wth
certain registration, fee, notice, and disclosure provisions
as conditions of engaging in charitable solicitation
Professional solicitors are required to register with the
Secretary of State, Section 48-3-507(a); pay an annual
regi stration fee, Section 48-3-507(d); post a $10,000 bond at
the time of registration, Section 48-3-507(c); file a
solicitation notice prior to the comencenent of each
solicitation canpaign, Section 48-3-513(g)(4); file copies of
solicitation literature and texts used in the canpai gn, Section

48-3-513(j)(3); and disclose at the point of solicitation that

’The current version of the Act is codified at Tenn. Code Ann. 8§
48-101-501 to 48-101-521 (Supp. 1996). This case arose under the 1989
Act .



they are professional solicitors who will receive a portion of
the contributions received, Section 48-3-513(j)(1). Enployees
of professional solicitors are required to regi ster and pay an
annual fee, Tenn. Code Ann. 8§ 48-3-507(b). Salaried enployees
and vol unteers of charitabl e organi zations are not included in
the definition of professional solicitor and are exenpted from
t hese provisions. Section 48-3-501(5).

The defendant, Snoky Muntain Secrets, Inc., is a
Tennessee corporation |located in Alcoa, Tennessee with an
office in Menphis. It engages in the solicitation of
charitable contributions for |aw enforcenment organizations in
several states. The defendant Monte Birch is the manager of
the Menphis office of Snoky Mountain Secrets and, in addition
to personally soliciting contributions, he directs the hiring
of telephone solicitors and supervises them in their

solicitation of charitable contributions fromthat office.

Snmoky Mountain Secrets entered into a contract with
the Fraternal Order of Police No. 35, which is a Tennessee not -
for-profit corporation located in Menphis, to conduct a
solicitation canpaign in the Mnphis area to benefit the
Fraternal Order of Police's drug abuse awareness program The
canpai gn i nvol ved the sal e of packages of sauces, jellies, and
preserves furni shed by Snoky Mountain Secrets. Pursuant to the
agreenment, the Fraternal Order of Police was to receive $3.75

on each sal e of $29. 95.



On April 23, 1992, two conpliance auditors fromthe
office of the Secretary of State, which is charged wth the
adm ni stration and enforcenent of the Act,?® made an audit of
Snoky Mountain Secret's Menphis office. The auditors' report
stated the follow ng violations of the statute: Snoky Muntain
Secrets was not properly registered, the tel ephone solicitors
did not disclose that they were professional solicitors, the
tel ephone solicitors stated that they were calling for the
Menphi s State Trooper Fraternal Order of Police, the receipts
given to contributors did not nake proper disclosures, and the
delivery staff wore name tags identifying thenselves as

Fraternal Order of Police Special Prograns Staff.

On January 6, 1993, the State filed a conplaint
seeki ng declaratory and injunctive relief and civil penalties
on the grounds that the defendants had viol ated the provisions
of the Charitable Solicitation Act as anended by the Tennessee
Charitable Solicitation ReformAct of 1989. Specifically, the
conplaint alleges that the defendant violated the Act by
engagi ng i n unfair and deceptive acts and practices, in failing
to register and submt required information to the Secretary of
State's office, and in failing to make required disclosures to
potential contributors during the course of the solicitation

canpai gn in 1992.

%Tenn. Code Ann. 8§ 48-3-503.



On January 25, 1993, Snoky Mountain Secrets filed a
counterclaimfor declaratory judgnment based on the freedom of
speech and equal protection provisions of the United States
Constitution and the Tennessee Constitution. The counterclaim
seeks to bar the enforcenent of the Charitable Solicitations
Act against the defendants on the grounds that the
regi stration, fee, disclosure, and enforcenment provisions of
the Act, both on their face and as applied, violate the

constitutional rights of professional solicitors.

The trial court held that those provisions of the Act
which are the subject of this appeal violate the equa
protection provisions of the state and federal constitutions.
The Court of Appeals affirnmed the trial court's hol ding that
the registration, notice, bond, and fee provisions of the Act,
which are applicable to professional solicitors but not to
enpl oyees and vol unteers of charitable organizations, violate
the equal protection provisions of the state and federal
constitutions and held, further, that the registration, bond,
and fee provisions of the Act violate the freedom of speech
provi sions of those constitutions. The Court of Appeals held
that the disclosure provisions of Tenn. Code Ann. 8§ 48-3-
513(j) (1), requiring professional solicitors to disclosure
their professional status and the fact that they receive a
portion of the funds contributed, do not inpermssibly burden
speech and are narrowWy tailored to achieve the State's

interest in preventing fraud.



The Act inposes requirenments and restrictions upon
the solicitation of contributions to charitable organizations
by persons defined as "professional solicitors,” but exenpts
from those requirenents and restrictions solicitations by
sal aried officers and enpl oyees of charitable organi zations.
This classification of persons who solicit charitable
contributions for the purpose of regulation raises freedom of

speech and equal protection issues.

Fr eedom of Speech Anal ysis

Both this Court and the United States Suprene Court
have held that charitable solicitation is constitutionally
fully protected speech.* In holding that portions of the
Tennessee Charitable Solicitations Act violate constitutional

guarantees of free speech, this Court stated:

The challenge nounted here is
directed to purported violations of both
the First and Fourteenth Amendnents to the
United States Constitution and Article I,
Sec. 19 of the Tennessee Constitution.
This Court has previously recogni zed t hat
regul ation of First Amendnment rights is
subject to exacting judicial review, as

“The First Amendment states, "Congress shall make no | aw .
abridging the freedom of speech . "

Article I, Section 19 states, "[t]he free comunication of thoughts
and opinions is one of the invaluable rights of man, and every citizen
may freely speak, write, and print on any subject, being responsible for
the abuse of that liberty."

This Court has held that Article I, Section 19 is "a substantially
stronger provision than that contained in the First Amendment to the
Federal Constitution." Press, Inc. v. Verran, 569 S.W 2d 435, 442 (Tenn.
1978). However, that distinction need not be noted in this decision



wel | as the duty inposed upon the State to
denonstrat e t hat any burden pl aced on Free
Speech Rights nust be justified by a
conpelling State interest. See Bem s
Pent ecostal Church v. State, 731 S.W2d
897, 903 (Tenn. 1987).

WRG Enter., Inc. v. Cowell, 758 S.W2d at 215. The United

States Suprene Court refused to accept the argunent that
charitable solicitation is commercial speech, and, therefore

not entitled to full constitutional protection:

Qur | odestars in deciding what |evel of
scrutiny to apply to a conpel | ed st at enent
nmust be the nature of the speech taken as
a whole and the effect of the conpelled
statenment thereon. This is the teaching
of Schaunmburg and Minson, in which we
refused to separate the conponent parts of
charitable solicitations from the fully
protected whole. Regul ation of a
solicitation "nmust be undertaken with due
regard for the reality that solicitation
is characteristically intertwined wth
i nformati ve and per haps persuasi ve speech
. ., and for the reality that wthout
solicitation the flow of such information
and advocacy would likely cease."
[ Schaunburg v. Citizens for a Better
Envi ronnent, 444 U.S. 620, 632, 100 S. Ct.
826, 834 (1980), quoted in Secretary of
State of Maryland v. Joseph H Minson Co.,
467 U.S. 947, 959-60, 104 S.Ct. 2839, 2848
(1984).] See also Meyer v. Gant, 486
U S 414, 422, n. 5 108 S. C. 1886

1892, n. 5, 100 L. Ed. 2d 425 (1988)

[ Thomas v. Collins, 323 U S. 516, 540-41,
65 S. . 315, 327 (1945)]. Thus, where, as
here, the conponent parts of a single
speech are inextricably intertw ned, we
cannot parcel out the speech, applying one
test to one phrase and another test to
anot her phrase. Such an endeavor woul d be
bot h artificial and i mpractical .
Therefore, we apply our test for fully
pr ot ect ed expression.




Riley v. National Fed'n of the Blind, 487 U S. at 796, 108

S. CG. at 2677.

Statutes that regulate solicitation, regul ate speech
on the basis of its content. Therefore, any regulation
inmposing limtations on the right to solicit charitable
contributions nust wthstand "exacting First Anmendnent
scrutiny.” Id. at 789, 108 S. C. at 2673. This Court has

recogni zed that "all basic rights of free speech are subject to

reasonable regulation,” H & L Messengers, Inc. v. Cty of

Brentwood, 577 S.W2d 444, 451 (Tenn. 1979), and that in
determ ni ng whether a regul ation is reasonable there nust be a
"bal ancing of the freedom of expression against recognized

conpeting rights." State v. Marshall, 859 S.W2d 289, 305

(Tenn. 1993) (Reid, C. J., concurring and dissenting). The
anal ysis to be applied when reviewing a challenge to a statute
based on an inperm ssible burden of free expression is as

foll ows:

Regul ati ons which restrai n speech on
the basis of its content presunptively
violate the First Amendnent. Such a
regul ation may be upheld only if the State
can prove that "the burden placed on free
speech rights is justified by a conpelling
state interest. The | east intrusive nmeans
must be utilized by the State to achieve
Its goals and the neans chosen nust bear
a substantial relation to the interest
bei ng served by the statute in question.”
Bem s Pentecostal Church v. State, 731
S.W2d at 903.




Freeman v. Burson, 802 S.W2d 210, 213 (Tenn. 1990), rev'd, 504

US 191, 112 S. C. 1846 (1992) (citations omtted).

Equal Protection Analysis

The Fourteenth Anmendnent to the United States
Constitution provides that "[n]o state shall ... deny to any
person wthin its jurisdiction the equal protection of the
laws."” In two separate provisions, applicable in different
circunstances, our state Constitution provides an equal

prot ection guarantee. State v. Tester, 879 S.W2d 823, 827

(Tenn. 1994); Tennessee Small School Sys. v. MWerter, 851

S.W2d 139, 152 (Tenn.1993). The first provision found in
Article 1, Section 8, known as the "law of the | and" cl ause,

provi des that individuals shall not be deprived of

. |iberties or privileges, or

outlawed, or exiled, or in any manner

destroyed or deprived of . . . life,

| i berty or property but by the judgnment of
peers or the |aw of the |and.

Tenn. Const. art. |, § 8. The second relevant Tennessee

constitutional provision, Article XI, Section 8, reads in part:

General laws only to be passed. - The
Legi sl ature shall have no power to suspend
any general law for the benefit of any
particul ar individual, nor to pass any | aw
for t he benefi t of i ndi vi dual s
i nconsi stent wth the general |aws of the
| and; nor to pass any law granting to any
I ndi vi dual or I ndi vi dual s, rights,
privileges, imunities, or exenptions

-10-



ot her than such as nmay be, by the sane | aw
extended to any nenber of the conmunity,
who may be able to bring hinself wthin
t he provisions of such | aw.

This Court recently discussed the application of the
equal protection provisions of the state and federa

constitutions to a state statute in Brown v. Canpbell County

Bd. of Educ., 915 S.W2d 407 (Tenn. 1995), cert. denied,

u. S , 116 S. C. 1852 (1996):

Both the United States and Tennessee
Constitutions guarantee to citizens the
equal protection of the |laws .

W have consistently held that these
two provisions confer the sanme protections
as does the Fourteenth Anendnent to the
United States Constitution. State v.
Tester, 879 S.W2d at 827; Tennessee Snal |
School Sys. v. MWerter, 851 S W2d at
152. Thus, in analyzing equal protection
chal | enges, we have f ol | owed t he
anal ytical framework developed by the
United States Suprene Court, which,
depending on the nature of the right
asserted, applies one of three standards
of scrutiny: (1) strict scrutiny, (2)
hei ghtened scrutiny, and (3) reduced
scrutiny, applying the rational basis
test. State v. Tester, 879 S.W2d at 828;
Tennessee Small School Sys. v. McWerter,
851 S.W2d at 153.

ld. at 412-13.

Equal protection analysis requires

strict scrutiny of a | egi sl ative
classification only when t he
cl assification interferes W th t he

exercise of a “fundanental right” or
operates to the peculiar disadvantage of

-11-



a “suspect cl ass.” San Antonio
| ndependent School District v. Rodriguez,
411 U.S. 1, 16, 93 S. Ct. 1278, 1287, 36
L. Ed. 2d 16 (1973).

Newt on v. Cox, 878 S.W2d 105, 109 (Tenn. 1994).

Regul ati ons which discrimnate on the basis of the
cl assification of speakers nmay vi ol ate equal protection even if
t he regul ati ons do not violate the underlying protected right.
However, equal protection analysis inthis case begins with the
proposition, as above di scussed, that charitable solicitations
are fully protected speech wunder the state and federal
constitutions. Consequently, the strict scrutiny standard is
al so applicable to equal protection analysis in this case.
Regul ations may classify charitable solicitations under the
strict scrutiny standard only if the classificationis narrowy
tailored to serve a conpelling state interest, even if those
regul ati ons do not violate the fundanental right protected by

the free speech provisions of the constitutions. See Village

of Schaunburg v. Citizens for a Better Envir't, 444 U.S. 620,

637, 100 S. Ct. 826, 836 (1980).

Equal protectionrequires that all persons in simlar
circunst ances be treated alike; but it does not "require things

which are different in fact or opinion to be treated in | aw as

t hough they were the sanme." Tigner v. State, 310 U S. 141,
147, 60 S. C. 879, 892 (1940). A simlar concept of equa
protection is found in the Tennessee Constitution. Doe V.

-12-



Norris, 751 S.W2d 834, 841 (Tenn. 1988), State ex rel. Dept.

of Social Services v. Wight, 736 S.W2d 84, 85-86 (Tenn.

1987), "The initial discretionto determne what is "different'
and what is 'the sane' resides in the l|egislatures of the
States,"” and the | egi sl atures are all owed consi derabl e | atitude
in establishing classifications and thereby determ ning what
groups are different and what groups are the sane. Plyler v.
Doe, 457 U.S. 202, 216, 102 S. C. 2382, 2394 (1982).

Anal ysis of the Act

The United States Suprene Court recognized in R ley
that the State's interest in protecting the public from
solicitation fraud is a sufficiently substantial interest to
justify narrowy tailored regul ation. However, in order to
justify the additional Iimtations on professional solicitors,
the State nmust show that all solicitors are not "simlarly
situated" and that the differences require additiona
regul ations in order to acconplish the State's stated purpose
of protecting the public against fraud. The State nust al so
show that the regul ati on of professional solicitors under the

Act is narromy tailored to protect the public from fraud.

Exenptions fromthe Act

-13-



The defendants contend that there is no reasonabl e

basis on which to discrimnate against the professional
solicitor and that, therefore, the additional requirenents
i nposed on t he professional solicitor, fromwhi ch enpl oyees and
vol unteers of charitable organizations are exenpted, violate

their constitutional rights.

Section 48-3-501(5) (Supp. 1989) defi nes prof essi onal

solicitors as:

any person who, for a financial or other
consi deration, solicits contributions for,
or on behal f of , a charitable
or gani zati on, whet her such solicitationis
performed personally or through his
agents, servants or enployees or through
agents, servants or enployees specially
enpl oyed by or for a charitable
organi zation, who are engaged in the
solicitation of contributions under the
di rection of such person, or a person who
pl ans, conducts, mnanages, carries on or
advises a charitable organization in
connection wth the solicitation of
contri butions. A salaried officer or
enpl oyee of a charitable organization
mai ntaining a permanent establishment
within the state shall not be deened to be
a professional solicitor. However, any
salaried officer or enployee of a
charitabl e organization that engages in
the solicitation of contributions for
conpensation in any manner for nore than
one (l) charitable organization, shall be
deened a professional solicitor. No
attorney, investnent counsel or, or banker
who advises any person to neke a
contribution to a charitabl e organi zation
shall be deened, as a result of such
advice, to be a professional solicitor.

-14-



A majority of the states specifically regul ate "professional
solicitors" and exenpt enployees and vol unteers of charitable
organi zations by definition. See, e.qg., Ala. Code § 13A-9-70
(1994); Ariz. Rev. Stat. Ann § 44-6551 (1994); Ark. Code Ann.
8§ 17-41-101 (Mchie 1995); Col. Rev. Stat. Ann. 8 6-16-103
(West 1992); Conn. CGen. Stat. Ann. 8§ 2la-190a (West 1994); Ga.
Code Ann. § 43-17-2 (Harrison 1994); Haw. Rev. Stat. § 467B-1
(Supp. 1992); Ill. Ann. Stat. § 225-460/0.01 (Snith-Hurd 1993);
I nd. Code Ann. § 23-7-8-1 (Burns 1994); |owa Code Ann. § 13C1
(West 1995); Kan. Stat. Ann. § 17-1760 (1995); Ky. Rev. Stat.
Ann 8§ 367.650 (Bal dwi n Supp. 1995); Me. Rev. Stat. Ann. tit. 9
§ 5003(10) (West 1980); Mass. Gen. Laws Ann. ch. 68 § 18 (\West
1988); M ch. Conp. Laws Ann. § 400.272 (1988); Mnn. Stat. Ann
§ 309.50 Subd. 6 (West 1996); Mss. Code Ann. 8§ 79-11-501(d)
(1996); Mo. Ann. Stat. 8§ 407.453 (Vernon 1990); N.H Rev. Stat.
Ann. 8§ 7:21 (1988); N J. Stat. Ann. 8§ 45:17A-20 (West 1995);
N.Y. Exec. Law § 171-a(4) (McKinney 1993); N.C. Gen. Stat. 8§
131F-3(8) (1994); N.D. Cent. Code § 50-22-01(5) (Supp. 1995);
Chio Rev. Code Ann. 8 1716.01(1) (Anderson 1992); Ckla. Stat.
Ann. tit. 18 § 552.2 (West 1986); O. Rev. Stat. Ann. 8§
128.801(7) (1990); 10 Pa. Cons. Stat. Ann. § 162.3 (Supp.
1996); R I. Gen. Laws § 5-53-1(10) (1995); S.C. Code Ann. § 33-
55-20(9) (Law Co-op 1990); Uah Code Ann. 8§ 76-10-601(2)
(1995); 9 Vt. Stat. Ann. 8§ 2471(8) (1993); Va. Code Ann. § 57-
48 (M chie Supp. 1996); Wash. Rev. Code Ann. 8§ 19.09.020(8)
(West Supp. 1995-96); W Va. Code 8 29-19-2(7) (Supp. 1996);

Ws. Stat. Ann. § 440.41(7) (West Supp. 1995).

-15-



Charitable corporations are required by the Act to
register with the Secretary of State and submt reports of
their solicitation activity. The nost significant
justification for I nposi ng addi tional requi renents on
prof essional solicitors under the Act is that charitable
organi zations are regulated wunder other statutes while
prof essional solicitors are not. See Tenn. Code Ann. § 48-3-
504 (Supp. 1989). See also, Tennessee Nonprofit Corporation
Act, Tenn. Code Ann. § 48-51-701 (1995); § 48-53-104 (1995): §
48-64-301 (1995); Quo warranto actions, Tenn. Code Ann. § 29-
35-102 (1980); Adm nistration of Charitable Trusts, Tenn. Code
Ann. 88 35-9-101 to 35-9-106 (1991); Federal tax reporting

requirenments, 26 U.S.C. § 6033 (Supp. 1996).

In addition, professional solicitors may not be
directly supervised by the charities on whose behalf they
solicit, they have no fiduciary obligation to the charitable
organi zati ons, and usual |y have great discretion in conducting
a solicitation canpaign and handling the contributions paidto
the solicitor for the benefit of the charitable organization.
In this case, the agreenent between the defendants and the
Fraternal Order of Police No. 35 authorized the defendants to
train and supervise the solicitors, conduct the solicitations
and control the funds received. This arrangenent was in sharp
contrast to the understandi ng expressed by prospective donors
in the affidavits filed in this case. The record establishes
that professional solicitors and the enpl oyees and vol unteers

of charitabl e organi zations are not simlarly situated and t hat

-16-



the provisions of the Act exenpting these entities fromthe
definition of a professional solicitor are narrowWy tailored to
serve a conpelling State interest, the protection of the public
fromsolicitation fraud. The classifications made in Sections
48- 3-501(5) do not violate the freedom of speech or equal

protection provisions of the state or federal constitutions.?>

Solicitation Notice, Solicitation Literature and Text

The provisions of the Act requiring the filing of
solicitation notices, solicitation literature and the text of
oral solicitations do not inpermssibly burden freedom of
speech and are narrowWy tailored to acconplish a conpelling
state interest, the prevention of charitable solicitation
fraud. The filing of solicitation canpai gn notices pursuant to
Section 48-3-513(g)(4), serves the purposes of educating the
donating public and all owi ng regul ators to nonitor solicitation
activity. This canpaign notice requires a statenent of the
| ocation fromwhich the canpaign is to be conducted, the nanes
and addresses of the persons who wll be soliciting
contributions and the identification of all bank accounts where
the contributions made will be deposited. Tenn. Code Ann. 8§
48-3-513(g)(4) (Supp. 1989). This is mniml information
required of professional solicitors, who are independent

contractors and often have no permanent connection with the

>The exemptions of volunteer fire departments, and religious,
educational, and certain charitable organizations in Tenn. Code Ann. 8§
48-3-502 (Supp. 1991), found to be constitutional by the Court of
Appeal s, were not challenged on appeal to this Court.

-17-



comunity in which they solicit, and who are not otherw se
accountable to the public or the state. Consequently, this is

not an inperm ssible burden on free speech.

These provisions of the act do not violate equal
protecti on because charitabl e organizations which solicit by
t heir enpl oyees or volunteers are otherw se regul ated, as

previ ously di scussed.

Di scl osure Requirenents

The defendants contend that the Court of Appeals
erred in holding that the disclosure requirenents of the Act do
not violate the constitutional provisions protecting free
speech. Section 48-3-513(j)(1) provides that a professiona

solicitor,

di scl ose at the point of solicitation his
nane as on file with the secretary, the
name of any conpany or corporation for
whi ch he is an agent or enpl oyee and t hat
such person or group is a “professiona
solicitor,” who wll receive as costs,
expenses and fees a portion of the
solicited funds raised through the
solicitation canpaign

Tenn. Code Ann. § 48-3-513(j)(1) (Supp. 1989).

The requirenent that the professional solicitor
di scl osure his or her status as a professional solicitor was
not an issue in R ley, however, that Court observed that "an

unchal | enged portion of the disclosure law requires

-18-



pr of essi onal

fundrai sers to disclose their professional status

to potential donors, thereby giving notice that at |east a

portion of the noney contributed will be retained.”

US at 799, 108 S. Ct. at 2679. The Court noted:

The Act, as witten, requires the
fundraiser to disclose his or her
enpl oyer’ s nane and address. Ar guabl y,

this may not clearly convey to the donor
that the solicitor is enployed by a for-
profit organization, for exanple, where
the enmployer’s nanme is “"Charitable
Fundr ai sers of Anerica." However, nothing
inthis opinion should be taken to suggest
that the State my not require a
fundrai ser to disclose unanbi guously his

or her professional status. On the
contrary, such a narrowy tailored
requi r enent woul d wi t hst and Fi rst

Amendnent scrutiny.

Id. at 799, n. 11, 108 S. C. at 2679, n. 11. The

effect,

mandat ed di scl osure of a professional

Rl ey, 487
Court, in

acknowl edged the lower court's conclusion that the

solicitor's status, is

not unconstitutional. The lower court in Riley found:

The state does have an interest in
providing its <citizens wth as nuch
informati on as possible concerning the
anmount of their contributions that
actually reach the designated charity.
Nevert hel ess, regulations which involve
first anendnment speech nust be drawn with
narrow specificity.

The requirenent that a professional

solicitor give his name and the nanme and
address of his enpl oyer i s not burdensone.

-19-



National Fed'n of the Blind v. Riley, 635 F. Supp. 256, 261

(E.D. N.C. 1986).

In WRG Enter., Inc. v. Crowell, the relevant issue

was whet her a total ban on the solicitation of contributions by
t el ephone by professional solicitors violated the freedom of
speech provisions of the United States and Tennessee

Constitutions. This Court hel d:

Prohi bition of telephone solicitations is
not the least restrictive neans avail abl e
to the State in seeking to protect its
citizens fromfraud. "Wiere, as here, a
statute inposes a direct restriction on
protected First Anmendnent activity, and
where the defect in the statute is that
t he means chosen to acconplish the State’s
obj ectives are too inprecise, so that in
all its applications the statute creates
an unnecessary risk of chilling free
speech, the statute is properly subject to
facial attack."

WRG Enter., Inc. v. Crowell, 758 S.W2d at 217 (quoting Minson,

467 U.S. at 967-68, 104 S. (. at 2852-53).

The Act, as anended, does not inpose a total ban on
tel ephone solicitation. It only requires that the solicitor
provide mninmum information about the relationship of the
solicitor to the charitabl e organi zation and its cause. Though
the requirenent that a professional solicitor disclose his
status and that the charity will not retain all of the funds is
a restraint on free expression, it is a small burden on the

solicitor, andis directly related to the objectives of letting
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the potential donor know that he or she is not dealing with a
volunteer and that the entire purchase price of the jellies
wi |l not be received by the charitable organi zation. No | esser
restrictive neans of effectively achieving this goal has been
presented to the Court.® The conclusion is that the disclosure
provi sions set forth in Section 48-3-513(j)(1) do not violate
the freedom of speech provisions of the federal and state

constitutions.

Reqgi strati on Fees and Bond Requirenents

The defendants next challenge the fee and bond
requirenents of the Act as the inposition of a tax for the
privilege of engaging in protected speech. As stated
previously, the Act inposed a $1,000 (now $800) annual
registration fee and a $10,000 (now $25,000) bond on

prof essional solicitors:

(a) No person shall act as a
professional solicitor for a charitable
or gani zati on subject to the provisions of
this part unless he has first registered
Wi th the secretary of state. Registration
shall include the filing of a conplete
application, bond and filing fee.

(b) Every person shall, before being
enpl oyed in any manner what soever within
this state by a professional solicitor,
make application to the secretary of state

5The suggestion that the State may publish the information it
receives from post solicitation disclosure forns and vigorously enforce
its anti-fraud laws as a more narrowly tailored option nust be rejected
as far less effective in letting the public know whether the person who
has called them on the telephone is a professional solicitor and whether
their contribution will go directly to the charity.

-21-



for acertificate as an enployee. ... The

annual fee for an enployee certificate

shall be ten dollars ($10.00).

(c) The applicant shall, at the tine

of making application, file with and have

approved by the secretary of state, a bond

in which the applicant shall be the

principal obligor in the sum of ten

t housand dol I ars ($10, 000) with one (1) or

nore sureties ....

(d) The annual registration fee for

every person who is a professiona

solicitor in this state shall be one

t housand dol l ars ($1, 000).
Tenn. Code Ann. 8§ 48-3-507 (Supp. 1989). The Court of Appeals
hel d that these fees were inpernissible |license taxes on the
privilege of speech in violation of the constitutional
provi si ons guarant eei ng freedomof speech. The court rejected
the State's argument that professional solicitors are nore
likely to defraud or mslead the public than enployees and
vol unteers of charitabl e organizations. Its conclusion was
based on the finding that the additional fees inposed on
prof essional solicitors were not justified as a neans of

defraying the cost of regulating charitable solicitations.

Li censi ng fees inposed upon businesses that affect
expression, “must be nom nal and inposed only as a regul atory
nmeasure to defray the expenses of policing such activities.”

El [west Stereo Theater, Inc. v. Boner, 718 F. Supp. 1553, 1574

(MD. Tenn. 1989); see also Mirdock v. Comonwealth of

Pennsyl vania, 319 U.S. 105, 113-14, 63 S. C. 870, 875 (1943).
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In Murdock, where the chall enged ordi nance provi ded
that a license be purchased by persons canvassi ng or soliciting
within the city, the Court stated, "The power to tax the
exercise of aprivilege is the power to control or suppress its
enj oynment . " Id. at 112, 63 S. . at 874. The |icensing

requi renent in that case was declared invalid:

[ T]he present ordinance is not narrowy
drawmn to safeguard the people of the
conmunity in their homes agai nst the evils
of solicitations. As we have said, it is
not nerely a registration ordinance
calling for an identification of the
solicitors so as to give the authorities
some basis for investigating strangers
comng into the community. And the feeis
not a nom nal one, inposed as a regul atory
nmeasure and calculated to defray the
expense of protecting those on the streets
and at hone against the abuses of
solicitors. . . . The ordi nance is not
narromly drawn to prevent or contro

abuses or evils arising from that
activity. Rather, it sets aside the
residential areas as a prohibited zone

entry of which is denied petitioners
unl ess the tax is paid.

ld. at 116-17, 63 S. Ct. at 876-77 (citations onmtted).

That Court noted, however,

The constitutional difference between [a
regul atory neasure to defray the expenses
of policing the activities in question]
and a tax on the exercise of a federa

right has |ong been recognized. Wile a
state may not exact a license tax for the
privilege of carrying on interstate
commerce it may, for exanple, exact a fee
to defray the cost of purely |ocal
regulations in spite of the fact that
those regulations incidentally affect
conmer ce.
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Id. at 114, n. 8, 63 S. C. at 875, n. 8 (citations omtted);

see e.qg., Broadway Books, Inc. v. Roberts, 642 F. Supp. 486,

493 (E.D. Tenn. 1986) (A $500 annual license fee for adult-
oriented establishnments was held to be constitutional because
the city denonstrated that the yearly costs of processing each
license application and enforcing the provisions of a
regul atory ordi nance were conparable to the fee.).

Thus, the fees are consistent with the guarantees of
free expression and equal protection if the State can prove
that the fees are no nore than that anbunt necessary to pay for
the adm nistrative and enforcenent costs of the Act. See Cox

v. New Hanpshire, 312 U.S. 569, 577, 61 S. . 762, 766 (1941).

The record does not contain sufficient evidence on
which a determnation of the costs of admnistering and
enforcing the Act can be nmade. There is not sufficient
evidence in the record on which to determine if the fees
charged bear any reasonable relationship to the costs of
adm nistering and enforcing the Act. This is a disputed
guestion of material fact, consequently sunmary j udgnent cannot

be granted on this issue. Byrd v. Hall, 847 S.wW2d 208, 215

(Tenn. 1993). This factual issue can be determ ned on remand.

Li kewi se, there is not sufficient evidence in the
record on which to determine if the bond required by Section
48- 3-507(c) provides any protection to the public or if the

costs of the bond bear any reasonabl e relationship to the costs
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of adm nistering and enforcing the Act. This, also, is a
di sputed issue of material fact and precludes the entry of

summary judgnent with regard to the requirenent of a bond.

Concl usi on

The conclusion is that the chall enged provisions of
the Act, except those sections inposing fees and a bond,
sections 507(a)(b)(c)(d), do not violate the freedomof speech
or the equal protection provisions of the State or Federa

Consti tuti on.

Di smissal of the pleadings alleging violations of
Sections 507 (a)(b)(c)(d) is reversed, and the case i s renmanded

for further proceedi ngs consistent with this opinion.

Costs are taxed one-half against the State and one-

hal f agai nst the defendants.

Reid, J.
Concur:

Birch, CJ., Drowdta, Anderson,
and Wiite, JJ.
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